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 1.  TIME:  9:00   CASE#: MSC15-00404 
CASE NAME: SANDOVAL VS CITY OF PITTSBURG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
FILED BY CITY OF PITTSBURG 
* TENTATIVE RULING: * 
 
 Defendant City of Pittsburg’s motion for summary judgment, or alternatively, summary 
adjudication, is denied.  These motions are essentially the same since the only cause of action 
at issue is Plaintiffs’ claim for dangerous condition of public property.  Plaintiffs allege that West 
Leland Road in the area where decedent left the roadway was in a dangerous condition 
because the City (1) failed to erect a guardrail to prevent motorists leaving the roadway on 
eastbound West Leland Road near the canal; (2) failed to post adequate warnings of the left 
curve on eastbound West Leland Road near the subject accident scene; (3) failed to provide 
adequate lighting, such that visibility for motorists near the subject accident scene was poor; (4) 
failed to post a safe speed limit for motor vehicles traveling eastbound on West Leland Road 
near the subject accident scene, and (5) negligently designed and/or constructed eastbound 
West Leland Road near the subject accident scene.  Plaintiffs further allege that the City created 
and had actual and constructive notice of these dangerous conditions. 
  
 Government Code Section 835 sets the exclusive conditions by which a public entity 
may be held liable for a dangerous condition of its property.  See Brown v. Poway Unified 
School District (1993) 4 Cal.4th 820, 829.  Gov’t Code Section 835 provides: 

 
Except as provided by statute, a public entity is liable for injury caused by a 
dangerous condition of its property if the plaintiff establishes that the property 
was in a dangerous condition at the time of the injury, that the injury was 
proximately caused by the dangerous condition, that the dangerous condition 
created a reasonably foreseeable risk of the kind of injury which was incurred, 
and that either: 
 

  (a) A negligent or wrongful act or omission of an employee of the 
public entity within the scope of his employment created the dangerous 
condition; or  
 

(b) The public entity had actual or constructive notice of the dangerous 
condition under Section 835.2 a sufficient time prior to the injury to have 
taken measures to protect against the dangerous condition. 

 
WHETHER THE PROPERTY WAS IN A DANGEROUS CONDITION AT THE TIME OF THE 
INJURY 
 
 Gov’t Code Section 830(a) defines “dangerous condition” as a “condition of property that 
creates a substantial (as distinguished from a minor, trivial or insignificant) risk of injury when 
such property . . . is used with due care in a manner in which it was reasonably foreseeable that 
it will be used.”  Whether a given set of facts and circumstances creates a dangerous condition 
is usually a question of fact and may only be resolved as a question of law if reasonable minds 
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can come to but one conclusion.  See Callahan v. City and County of San Francisco (1971) 15 
Cal.App.3d 374, 379. 
 
 The City contends that there is no dangerous condition for a motorist traveling 
eastbound on West Leland Road near the subject accident.  Plaintiffs disagree; they identify five 
reasons why the accident site was a dangerous condition under Gov’t Code Section 830(a):  
The City (1) failed to erect a guardrail to prevent motorists leaving the roadway on eastbound 
West Leland Road near the canal; (2) failed to post adequate warnings of the left curve on 
eastbound West Leland Road near the subject accident scene; (3) failed to provide adequate 
lighting, such that visibility for motorists near the subject accident scene was poor; (4) failed to 
post a safe speed limit for motor vehicles traveling eastbound on West Leland Road near the 
subject accident scene, and (5) negligently designed and/or constructed eastbound West Leland 
Road near the subject accident scene.   
 
 1. Failure to erect a guardrail 
 
 There is a significant factual dispute between engineering experts about whether a 
guardrail should have been installed on the eastbound side of West Leland Road west of the 
canal. Compare Johnson Decl., paragraphs 8, 9, 10, 11, 12 and Exhibits E and F to Ruzak 
Decl., paragraphs 12-17, 28-33 and Exhibit D and Declaration of Robert Abel, Jr. (“Abel Decl.”), 
Exhibit C; Chin Decl., Exhibit F. 
 
 2. Failure to post adequate warnings of the left curve on eastbound West Leland 
Road at or near the subject accident site 
 
 The City has sign immunity with respect to the issue of whether there were appropriate 
warning signs at the place of the subject accident.  Gov’t Code Section 830.8 provides:  “neither 
a public entity nor a public employee is liable. . . for an injury caused by the failure to provide 
traffic or warning signals, signs, markings or devices described in the Vehicle Code.”     
 
 3. Failure to provide adequate lighting and visibility to motorists traveling eastbound 
on West Leland Road at or near the subject accident site 
 
 Plaintiffs contend that at the time of the accident, there was severely limited visibility due 
to a storm that produced heavy rain and hail.  See Ruzak Decl., paragraph 8 and Exhibit C.   
 
 Under the governing case authority, the City is not liable for inadequate lighting at the 
place of the subject accident.  Courts have held that lighting (or the lack of lighting) is not a 
dangerous condition.  The City is under no duty to provide lighting.  See Plattner v. City of 
Riverside (1999) 69 Cal.App.4th 1441, 1445; White v. Southern California Edison Co. (1994) 25 
Cal.App.4th 442, 451; Antenor v. City of Los Angeles (1985) 174 Cal.App.3d 477, 483.  The 
Plattner court wrote: “darkness is a naturally occurring condition that the city is under no duty to 
eliminate.”  See Plattner, supra, 69 Cal.App.4th at 1445.  Rain and hail are naturally occurring 
conditions as well.    
 
 4. Failure to post a safe speed limit for motor vehicles travelling eastbound on West 
Leland Road at or near the subject accident site 
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 There is a significant factual dispute between traffic engineering experts as to what the 
appropriate speed should have been for motorists traveling eastbound on West Leland Road 
near the subject accident site.  Compare Johnson Decl., paragraphs 13, 14; Reinders Decl., 
paragraph 11-13 and Exhibits I-K to Ruzak Decl., paragraphs 16-19; 26, 28, 33.   
 
 5. Negligently constructed and/or designed eastbound West Leland Road at or near 
the subject accident scene  
 
 There is a significant factual dispute about the adequacy (and approval) of engineer 
Ferguson’s initial plans for West Leland Road in the area of the subject accident and the 
subsequent widening of that roadway.  Compare Reinders Decl., paragraphs 6-8 and Johnson 
Decl., paragraphs 8, 11 to Ruzak Decl., paragraph paragraphs 12-17, 24, 28-33 and Exhibit D.  
 
 Accordingly, there are significant disputed facts as to whether a dangerous condition of 
public property existed at the accident site.   
 
 The City also makes two affirmative arguments.  
 
THE ACCIDENT HISTORY PROVES NO DANGEROUS CONDITION 
 
 The City contends that the accident history demonstrates that there is no dangerous 
condition in the area of West Leland Road where the accident occurred.   A history of prior injuries 
resulting from the same defect is relevant in determining whether a condition is trivial as a matter 
of law.  See Fielder v. City of Glendale (1977) 71 Cal.App.3d 719, 734; Callahan v. City and 
County of San Francisco (1971) 15 Cal.App.3d 374, 378-380 (no dangerous condition existed 
when only 1 in 685,000 vehicles passing through the intersection in the previous four and a half 
years were involved in accidents”) 
 
 The City argues that the undisputed facts show that, according to a 2006 traffic count 
survey, an average of 17,126 vehicles pass through the area where the subject accident 
happened every day.  Despite this volume of traffic, there has been one other accident involving 
running off the roadway and into the canal in the 10 years prior to decedent’s accident.  Based on 
these undisputed facts, over six million vehicles pass through the subject area every year, and 
only one other accident.   
 
 In Callahan, an accident rate of 1 in 685,000 over a period of four and half years “clearly 
eliminated the issue of negligence of the City in either permitting a dangerous condition to exist 
or of any negligent maintenance.”  See Callahan, supra, 15 Cal.App.3d at 379.  In Callahan, the 
plaintiff contended that a "T" intersection was in a dangerous condition because it was probable 
that a driver in foggy conditions might continue driving beyond the intersection over a cliff and 
plunge into a lake and that the city failed to provide adequate warning signs or devices protecting 
against the hazard.  Id. at 375-378.  The Court explained: 
 

The statistics of vehicular traffic at the intersection of Brotherhood Way and Lake 
Merced Boulevard show that in excess of 19 million vehicles traversed that 
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intersection during a period of four and a half years prior to the accident.  The 
paucity of accidents (there were 3) occurring during this time clearly indicates that  
the intersection was a safe one except for drivers (plaintiff) described by the 
witness here, i.e., “maniacal” or driving at an excessive and hazardous speed. 
 

Id. at 379. 
 
 Callahan is therefore distinguishable from the instant case.  While this case shares the  
same statistical proof regarding the paucity of accidents, the evidence concerning Plaintiff’s 
culpability for the accident is highly disputed in our case.  It was undisputed in Callahan that 
Plaintiff was driving at an unsafe rate of speed.   
 
LACK OF DUE CARE 
 
 That is the City’s second argument -- that Plaintiff was not using due care at the time of 
the accident.  See Gov’t Code Section 830(a); Sun v. City of Oakland (2008) 166 Cal.App.4th 
1177, 1183 (“If it can be shown that the property is safe when used with due care and that a risk 
of harm is created only when foreseeable users fail to exercise due care, then such property is 
not ‘dangerous’ within the meaning of Section 830(a)”).  The City reminds the court that Plaintiff 
drove his vehicle with two bald tires on a day it rained heavily, thereby not exercising due care.   
 
 However, the effect of the tires on the accident (and whether they had any role to play) is 
highly disputed by Plaintiff’s traffic reconstruction expert.  Compare Chin Decl., paragraph 7 and 
Exhibit G (Terry Depo. 32:15-33:25); Terry Decl., paragraphs 2-8 and Exhibit A to Ravani 
Declaration, paragraph 8.   
 
WHETHER PLAINTIFF’S INJURY WAS PROXIMATELY CAUSED BY THE DANGEROUS 
CONDITION  
 
 To establish liability under Gov’t Code Section 835, a plaintiff must provide admissible 
evidence that the accident was “proximately” caused by the alleged dangerous condition.  If a 
plaintiff fails to show a causal relationship between the dangerous condition and the injury, no 
cause of action exists as a matter of law.  See Dixon v. City of Livermore (2005) 127 Cal.App.4th 
32, 43.   
 
 In Dixon, supra, 127 Cal.App.4th 32, the trial court found the City of Livermore vicariously 
liable for injuries suffered by plaintiffs in a helicopter crash at an airshow held at the Livermore 
Municipal Airport and managed by Wings for Charity, Inc. (“Wings”).  The City appealed the 
judgment against it.  The Court of Appeal reversed the trial court’s decision, finding that there was 
no substantial evidence that Wings’s negligent acts or omissions caused plaintiffs’ injuries.  
Accordingly, there is no basis to hold the City vicariously liable.  Id. at 34. 
 
 Dixon involved only a negligence claim.  However, the “proximate cause” test is part of 
negligence as well as dangerous condition liability.  The Court in Dixon explained what that test 
meant: 
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Abstract negligence, without proof of a causal connection to the injury suffered, will 
not support a finding of liability.  Proof of causation must be by substantial 
evidence, and evidence which leaves the determination of these essential facts in 
the realm of mere speculation and conjecture is insufficient. 

Id. at 43.  
 
 It is undisputed that there were no witnesses to the subject accident. Accordingly, the City 
argues that the cause of the accident cannot be known.  None of the Plaintiffs know how the 
accident occurred, when the accident occurred, or how, or why, decedent left the roadway.  Any 
attempt to demonstrate that Plaintiff’s accident was caused by the alleged dangerous conditions 
postulated by Plaintiffs is pure speculation.   
 
 However, there is a factual dispute as to whether a dangerous condition existed at the 
subject accident scene due to the unsafe speed for motorists around the curve and the lack of a 
guardrail.  Even if no one physically observed the accident or knew when, how, or why decedent 
went off the roadway, the lack of a guardrail enabled decedent’s vehicle to slide down the 
embankment into the canal and for decedent to die, drowning.  A guardrail would have likely 
prevented decedent’s death, regardless of the lack of facts regarding the accident itself.  See 
Ravani Decl., paragraphs 10, 11. Hence, one cannot say as a matter of law that the alleged 
dangerous condition did not proximately cause decedent’s accident. 
 
PLAINTIFF CANNOT ESTABLISH ACTUAL OR CONSTRUCTIVE NOTICE 
 
 Gov’t Code Section 835 requires the public entity have actual or constructive notice of the 
dangerous condition, a sufficient time prior to the injury in order to have taken measures to protect 
against the dangerous condition.  See Gov’t Code Section 835(b).  Notice can be actual or 
constructive.  To establish actual notice, Plaintiffs must show that (1) the public entity had actual 
notice of the existence of the condition; and (2) the public entity knew or should have known of 
the dangerousness of the condition.  See Gov’t Code Section 835.2(a); Drummond v. City of 
Redondo Beach (1967) 255 Cal.App.2d 715, 719-720.   
 
 Whether the City had actual notice of the alleged dangerous conditions is highly disputed.  
Plaintiffs point out that an original design can become dangerous through its actual operation or 
through changes made to the design.  Plaintiffs have an expert who has opined, based on the 
facts, that the accident scene was a dangerous condition because the City increased the speed 
limit from 25 mph to 40 mph and because it failed to erect a guardrail.  A guardrail was 
recommended after a traffic survey of the curve.  The City agreed with the recommendation and 
notified the water district that a guardrail would be built.  There is no explanation by the City as to 
why this did not occur.  There is evidence that a similar accident occurred in April 2004, years 
after the recommendation to build a guardrail to make the subject accident scene safer.  Hence, 
there is a triable factual issue about the City’s notice of the alleged dangerous condition. 
 
DESIGN IMMUNITY 
 
 To establish design immunity, the City must show (1) a causal connection between the 
plan and the incident; (2) discretionary approval of the plan prior to construction; and (3) 
substantial evidence supporting the reasonableness of the design.  See Gov’t Code Section 
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830.6.  See Anderson v. City of Thousand Oaks (1976) 65 Cal.App.3d 82, 88-89; De La Rosa v. 
City of San Bernardino (1971) 16 Cal.App.3d 739, 748.  The design immunity does not apply when 
the design of the facility is unreasonable because it is hazardous and presents a high risk of injury, 
and the cost of providing safeguards is relatively small.  See Davis v. Cordova Recreation & Park 
District (1972) 24 Cal.App.3d 789, 796-800.  The design immunity also does not apply when a 
plan or design, although originally approved, is operating under changed circumstances and 
produces a dangerous condition of public property, thereby causing injury.  See Baldwin v. State 
of California (1972) 6 Cal.3d 424, 438. 
 
 Plaintiffs concede element one for design immunity is met.  The second and third elements 
of the design immunity defense, however, are strongly disputed.  The City contends that the 
second element is established through the original design plans and the subsequent widening 
plans for the subject area of West Leland Road.  The City contends that both sets of plans were 
prepared by licensed civil engineers and included plans for the roadway and curve.  This is highly 
disputed by Plaintiffs’ expert, Ruzak, who points out that the “approval box” on the plans is not 
signed and hence the original plans were never officially approved, until they were built.     
 
 Plaintiffs contend that “approval is a vital precondition of design immunity.”  See Martinez 
v. County of Ventura (2014) 225 Cal.App.4th 364, 369.  “When the discretionary approval issue is 
disputed, the court must determine whether the person who approved the construction had the 
discretionary authority to do so.  Id. at 373.  The City asserts that both the original design plans 
and the subsequent widening plans for the subject area of W. Leland Road were approved by City 
employees with discretionary authority to approve such plans.  But the City has not provided any 
actual evidence that those City employees actually had such discretionary authority.  As to the 
original plans at least, the City has not provided any evidence that the plans were approved at all.  
Additionally, the City does not even address the new design that raised the speed limit sixty 
percent, from 25 mph to 40 mph, which happened sometime between 1994 and 2011.  While the 
City produced evidence that the speed increase was warranted based on various speed studies, 
there is no evidence presented about who approved the change and whether that City official had 
discretionary authority to do so.   
  
 In Martinez¸supra, (2014) 225 Cal.App.4th 364, the court held that the County failed to 
show that any design was approved in advance of construction by someone exercising 
discretionary authority to give approval on behalf of the County. The court noted that the Streets 
and Highways Code designated the County Road Commissioner as the person who had the 
discretionary authority to approve the design of the drain system.  However, the Road 
Commissioner did not testify at trial, and the County provided no evidence that the Road 
Commissioner had approved the drain system conversion.  The court also noted that the County 
provided no evidence of its internal distribution of power to demonstrate that the Commissioner 
was empowered to delegate the discretionary authority to some other person or body. Instead, 
the County had relied entirely on the testimony of the road maintenance engineer, although there 
was no evidence that this engineer had been delegated the Road Commissioner’s authority to 
make design approvals.  In the absence of such evidence, the court concluded that the record did 
not support the element of discretionary approval and the design immunity defense failed.  Id. at 
371-373. 
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 The third element – the reasonableness of the design – is also clearly disputed.  The City 
argues that there is substantial evidence that the design was reasonable as established by (1) 
the fact that “licensed civil engineers prepared the design plans; (2) the declaration of licensed 
civil engineer, Grant Johnson, opining that the original plans and the widening plans were 
reasonable at the time of the design and at the time of the accident, and (3) the history of prior 
accidents resulting from the challenged design.   
 
 As set out above, there are dueling experts who opine about the reasonableness of the 
design and changes to it.  Plaintiffs also argue the City’s expert’s declaration is incompetent and 
should not be admitted.  Johnson’s declaration is too “bare bones.”  Johnson sets out the 
documents he reviewed.  He then describes the original and widening plans for West Leland Road 
at the accident site and how it was built.  He notes that none of the plans called for a guardrail on 
the southside of West Leland Road west of the canal.  He then concludes: 
 

“Based on my review of the plans, and my professional experience, these plans 
are reasonable and appropriate and meet traffic design standards in place at the 
time of design and at the time of the accident.” 
 

See Johnson Decl., paragraph 11. 
 
 Plaintiffs contend that this “boiler plate declaration” is insufficient to establish substantial 
evidence of the reasonableness of the design and its failure to include a guardrail.  The same is 
true for the speed increase.  Johnson only states that he reviewed the speed surveys conducted 
in 1980, 1994 and 2011 and concluded that the posted speed of 40 mph for eastbound 
motorists along West Leland Road near the canal “complied with all reasonable engineering 
standards.”  See Johnson Decl., paragraph 14.  See Jennings v. Palomar Pomerado Health 
Systems, Inc. (2003) 114 Cal.App.4th 1108, 1117; Casey v. Perini Corp. (2012) 206 Cal.App.4th 
1222, 1233-1234 (when an expert’s opinion in purely conclusory because it is unaccompanied 
by a reasoned explanation connecting the factual predicates to the ultimate conclusion, that 
opinion has no evidentiary value because an expert opinion is worth no more than the reasons 
upon which it rests) 
 
 Johnson also submits a reply declaration, which rebuts the declaration of Ruzak.  There 
is considerably more detail in the reply declaration. 
 
 The court, generally speaking, is not in a position to second guess the adequacy of a 
skilled civil engineer forming an opinion after looking at plans or speed surveys; perhaps, that is 
all he needs to do to assess whether they are adequate.  An expert’s failure to describe in detail 
the testing processes used or the results of the testing does not indicate that his or her 
conclusions are speculative, conjectural, or lacking a reasonable basis.  See Garrett v. 
Howmedica Osteonics Corp. (2013) 214 Cal.App.4th 173, 187-188.   
 
 Courts have also held that the trial courts must be cautious in excluding expert 
testimony. The court’s gatekeeping role does not involve resolving controversies outside of their 
domain.  Rather, it must simply determine whether the matter relied on provides a reasonable 
basis for the expert’s opinion or whether that opinion is based on a leap of logic or conjecture.  
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See Davis v. Honeywell International, Inc. (2016) 245 Cal.App.4th 477, 486; Cooper v. Takeda 
Pharmaceuticals America (2015) 239 Cal.App.4th 555, 590.   
 
 In Collins v. Navistar, Inc. (2013) 214 Cal.App.4th 1486, for example, a teenager threw a 
2.5-pound piece of concrete onto a highway.  The rock went through tractor-trailer’s windshield 
and struck plaintiff in the head.  Plaintiff filed suit alleging that the windshield was defective due 
to its inadequate penetration resistance.  The defense’s expert statistician testified that, inter 
alia, (1) the risk of death or serious injury as a result of a crash where the first harmful event is a 
thrown object is very low; and (2) the risk is even lower in a heavy truck than in passenger 
vehicles.  She testified that she based her opinions upon matter reasonably relied on by other 
experts, i.e., NHTSA-maintained traffic safety databases.  The trial court entered judgment on 
the jury’s verdict in defendant’s favor.  The court of appeal reversed, but nevertheless found that 
the data from the federal databases and the statistician’s expert testimony based on those data 
were properly admitted. Plaintiff’s contentions that the testimony was irrelevant, lacking in 
foundation, unreliable, and hearsay were without merit.  Id. at 1514-1517.    
 
 Hence, the court finds that Johnson’s original declaration combined with his reply 
declaration is enough to provide an explanation for the factual predicate of his conclusions, 
albeit “bare bones” and creates a conflict with Plaintiff’s expert as to the reasonableness of the 
design and changes to it.   
 
 The City contends that Ruzak’s declaration contains inadmissible evidence.  Those 
objections are ruled on below but are largely overruled. 
 
EVIDENTIARY OBJECTIONS  
 
Declaration of Edward Ruzak 
 
 Ruzak Decl., paragraph 16, lines 7-9:  Overruled 
 Ruzak Decl., paragraph 18, line 17:  Overruled 
 Ruzak Decl., paragraph 8:  Sustained as to the time of the accident (“at approximately 
6:00 p.m.”) – foundation 
 Ruzak Decl., paragraph 8:  Overruled 
 Ruzak Decl., paragraph 12:  Overruled 
 Ruzak Decl., paragraph 14:  Overruled 
 Ruzak Decl., paragraph 16:  Overruled 
 Ruzak Decl., paragraph 17:  Overruled 
 Ruzak Decl., paragraph 20:  Overruled 
 Ruzak Decl., paragraph 21:  Overruled 
 
Declaration of Bahram Ravani, PH.D.  
 
 Ravani Decl., paragraph 8, subsection (a)(i) –(iii):  Overruled 
 Ravani Decl., paragraph 11:  Overruled 
 
Declaration of Robert Abel, Jr. 
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 Abel Decl., paragraph 4 and Exhibit D:  Sustained – authentication, foundation 
 Abel Decl., paragraph 5 and Exhibit E:  Sustained – inadmissible hearsay 
 Abel Decl., paragraph 10 and Exhibit J:  Sustained – authentication, foundation 
 
 The City’s request for judicial notice of Exhibits A and B is granted.  See Evid. Code 
Section 452(d). 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01173 
CASE NAME: HUGHES VS. REILLY 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT FILED BY SHERRIE D 
REILLY 
* TENTATIVE RULING: * 
 
The parties are to appear and come ready to discuss Plaintiff’s inability to find the lien 

holder who paid for Plaintiff’s medical treatment. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS DEBENEDETTI 
HEARING ON MOTION FOR SUMMARY JUDGMENT FOR BREACH OF PROMISSORY 
NOTE FILED BY MATTHEW DEBENDETTI, MICHAEL RILEY DEBENEDETTI 
* TENTATIVE RULING: * 
 
  
Before the Court is a Motion for Summary Judgment (“MSJ”) filed by Plaintiffs Matthew 
DeBenedetti and Michael Riley DeBenedetti, successor co-trustees of the Frank DeBenedetti, 
Jr. Trust dated June 29, 2011 (collectively, “Plaintiffs”). Plaintiffs’ MSJ relates to their claim for 
breach of promissory note. Defendant Frank J. DeBenedetti (“Defendant”) is in pro per. 

Procedural Posture 

On February 3, 2017 Plaintiffs filed a motion for summary judgment on their claim for breach of 
promissory note. It was accompanied by a memorandum of points and authorities, a separate 
statement of undisputed material facts, the declaration of Michael Riley DeBenedetti (and 
exhibits thereto), declaration of Scott D. Reep, Esq. (and exhibits thereto), and a separate 
statement of undisputed facts. 

In Opposition, Defendant has filed objections to Plaintiffs papers as well as a request for the 
Court to deem his Requests for Admissions admitted (February 7, 2017 materials). More 
recently, Defendant filed an “Errata” and “Amended Affidavit of Evidence in Opposition to Motion 
for Summary Judgment.” (March 29, 2017 materials). On September 19, 2017 Defendant 
moved ex parte to continue the hearing on the MSJ pursuant to CCP § 437c(h). 
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On February 7, 2017 Defendant filed an objection to Plaintiffs undisputed facts, a request for the 
Court to order certain discovery requests admitted, an objection to Plaintiffs’ motion, a “personal 
statement” of Defendant, and a request for a jury trial. Two days later Defendant filed a 
“statement of undisputed facts and corresponding implications” and a request for order granting 
equitable relief to defendant. 

Because Defendant’s filings failed to comply with California Rule of Court 3.1350(e), (f), or (h), 
this Court ordered Defendant to file a corrected separate statement that complied with this rule 
by October 5, 2017. Defendant filed a corrected separate statement and Plaintiffs filed 
Objections and a Reply on October 12, 2017. 

Evidentiary Objections 

Plaintiffs object to Defendant’s Separate Statement as well as his Affidavit of Evidence in 
Opposition to MSJ. Plaintiffs make 117 objections in nearly 100 pages.  

California Rule of Court 3.1354 provides in part that “[e]ach written objection must be numbered 
consecutively and must: … (3) [q]uote or set forth the objectionable statement or material; and 
(4) [s]tate the grounds for each objection to that statement or material.” 

Plaintiffs’ Objections to Defendant’s Separate Statement set forth the entirety of Defendant’s 
separate statement responses, including citations to evidence, followed by dozens of grounds 
for objection. It is unclear which ground applies to which statement and/or which exhibit. The 
Court is not required to undertake the burden of reviewing block quotes from the separate 
statement and boilerplate objections for the purposes of determining which, if any, apply. 

Plaintiffs’ Objections to Defendant’s Affidavit of Evidence in Opposition to the MSJ are more 
concise, although they suffer from different errors. For example, there is no Evidence Code 
§ 708 and the hearsay rule begins at section 1200 of the Evidence code, not section 802. The 
Court is similarly not required to identify which statutory ground is intended by Defendants’ when 
it is not properly identified.  

The hearing on this matter is continued to November 30, 2017 at 9:00 a.m. Plaintiffs are ordered 
to file Objections that comply with CRC 3.1354 by November 2, 2017. No further briefing is 
requested by the Court. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS DEBENEDETTI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to November 30, 2017 at 9:00 AM in Department 33.  
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 5.  TIME:  9:00   CASE#: MSC16-02268 
CASE NAME: CASH VS. AQUATECH POOL SYSTEMS 
HEARING ON MOTION TO/FOR AN ORDER APPROVING A PAGA SETTLEMENT 
FILED BY CHRISTOPHER  CASH, AQUATECH POOL SYSTEMS CORPORATION, 
* TENTATIVE RULING: * 
 
The parties have settled this case, which included a cause of action under Labor Code §§ 2698 
et seq. (commonly and herein referred to as “PAGA”); a PAGA settlement requires Court 
approval. See Labor Code § 2699(l)(2). 

The Court first addresses the joint motion to approve the PAGA settlement (the “Motion”).  

In its present form, the Court cannot approve the settlement. However, the Court believes that 
the issues with the settlement can be cured fairly easily, and to save the parties time and 
expense, the Court will not require the Motion to be re-filed, re-served, and re-noticed.  

It is continued to January 18, 2018 to permit the parties an opportunity to address the issues 
raised below. In addition, counsel are to appear to address the issues raised below concerning 
the LWDA’s share of PAGA payments and the appearance that settlement proceeds already 
have been paid.  

In the first instance, Labor Code § 2699(l)(2) states: 

The superior court shall review and approve any settlement of any civil action 
filed pursuant to this part. The proposed settlement shall be submitted to the 
agency at the same time it is submitted to the court. 

The Settlement Agreement provides that “Plaintiff agrees that within seven (7) days of receipt of 
the approval of this Settlement Agreement by the Contra Costa Superior Court, and receipt of 
Settlement Payment, Plaintiff shall cause to have his counsel file . . . a copy of the approved 
settlement with the LWDA.” Settlement Agreement and Release ¶ 22. 

Section 2699 requires that the proposed settlement be submitted to LDWA “at the same time 
that it is submitted to the court,” not after the approval of the Settlement Agreement. There is 
nothing else in the record to suggest that the parties have complied with this requirement. 
Presumably, the requirement that the proposed settlement be submitted to the LWDA is so that 
agency can review and comment on the settlement. The Court will provide detail relative to the 
submission of the settlement to the LWDA below.  

The Court has reviewed the settlement carefully. It approves the total amount of the settlement 
($52,500).  However, the Court is concerned that attorneys’ fees ($26,000) make up 49.5% of 
the total settlement amount, especially considering that this case appears to have settled in the 
relatively early stages of litigation.  The Court requests that Plaintiff’s counsel include a 
breakdown of attorneys’ fees prior to January 9, 2018 to be used in evaluating the fairness of 
the settlement. 

The Court also is concerned that the Settlement Agreement appears to contemplate payment to 
the plaintiffs of the full settlement amount, with the plaintiffs then forwarding the 75% share of 
the PAGA payment to the LWDA. What reason is there for this? Why can’t the 75% share of the 
PAGA payment be sent directly from Defendant to the LWDA? The Court must be assured that 
the LWDA receives the appropriate share. The parties shall appear prepared to address this 
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point. 

Finally, it appears that at least some (and perhaps all) of the settlement funds have been paid 
out already, prior to the Court reviewing the settlement, much less approving the settlement. 
The Court is unsure what to make of what appears to be a blatant violation of Labor Code 
section 2699(l)(2), which requires Court approval of any settlement in a case including a PAGA 
action. The parties shall appear prepared to address this point. 

Disposition 

The Motion is continued as set forth below. 

(1) On or before October 24, 2017, a declaration by counsel (for either side) must be filed 
and served that indicates that the proposed settlement has been transmitted to the 
LWDA. The LWDA should be advised that the parties are to report back to the Court on 
or before January 9, 2017, so the LWDA should provide its response (if any) in time for 
the parties to incorporate the same into their report to the Court; 

(2) On or before January 9, 2018, a declaration by counsel (for either side) must be filed and 
served indicating the LWDA’s response (or lack thereof) to the proposed settlement and 
a breakdown of Plaintiff’s counsels’ fees and costs. The breakdown must provide 
meaningful information concerning the tasks performed and the time spent on those 
tasks, and the declaration should include information concerning the experience and/or 
expertise of any lawyer seeking fees for work on this matter. Finally, the declaration must 
provide good cause for the Court to approve legal fees amounting to almost half the 
settlement. Ordinarily, the Court does not approve legal fees exceeding one-third 
(33.33%) of a settlement amount. If the parties wish the Court to depart from this default 
position, good cause must be shown. 

(3) The Motion is set for a continued hearing on January 18, 2018 at 9:00 a.m., at which 
time the Court will again consider approving the settlement. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00174 
CASE NAME: SILVEIRA VS SCOTT'S SPEED AND 
HEARING ON MOTION TO/FOR COMPEL DISCOVERY RESPONSES AND IMPOSE 
SANCTIONS, FILED BY CARLOS SILVEIRA 
* TENTATIVE RULING: * 
 
 Continued to 11/16/17 @ 9am in Dept. 33. 
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 7.  TIME:  9:00   CASE#: MSC17-00798 
CASE NAME: GUSTAV MEKOWSKI VS BESSER BRAN 
HEARING ON MOTION TO/FOR REQUESTING AN EARNINGS W/HOLDING ORDER 
FILED BY GUSTAV METKOWSKI 
* TENTATIVE RULING: * 
 
 Appear. 

  

 8.  TIME:  9:00   CASE#: MSC17-01534 
CASE NAME: CRUZ VS FORD MOTOR CO 
HEARING ON MOTION TO/FOR STAY THE PROCEEDINGS FILED BY FORD 
MOTOR COMPANY 
* TENTATIVE RULING: * 
 
Dropped from calendar. The motion was withdrawn by the moving party on September 19, 
2017. 

  

 9.  TIME:  9:00   CASE#: MSL16-04405 
CASE NAME: BH FINANCIAL VS ARNETT 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO STIP 
FILED BY BH FINANCIAL SERVICES, INC 
* TENTATIVE RULING: * 
 
 Appear. 

  

10.  TIME:  9:00   CASE#: MSL17-01834 
CASE NAME: HINTON ALFERT & KAHN LLP VS AD 
HEARING ON MOTION TO/FOR DISCHARGE FROM THE INTERPLEADER FILED 
BY HINTON ALFERT & KAHN, LLP 
* TENTATIVE RULING: * 
 
Granted. No opposition.  

ADD ON 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/19/17 

 
 

- 14 - 

11.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY INTERDENT, INC., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Interdent, Inc. and Defendant 
Interdent Service Corporation (collectively, “Defendants” or “Interdent”). The Demurrer relates to 
the Complaint filed by Plaintiff Angelina Hong (“Plaintiff” or “Ms. Hong”). The Complaint pleads 
causes of action against Defendants for (2) declaratory relief, (3) fraud by concealment, and (4) 
aiding and abetting. 

For the following reasons, the Demurrer is sustained, without leave to amend for the declaratory 
relief claim, and with leave to amend for the fraud by concealment and aiding and abetting 
claims. 

Request for Judicial Notice 

Defendants request judicial notice of several documents. Plaintiff objects to the Request. The 
Request is granted. Evid. Code §§ 452, 453. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Factual Background 

Plaintiff made an appointment for a dental check-up while visiting her father in Hawaii in 
December 2015. Complaint at ¶ 23. The general dentist she met with in Hawaii indicated that 
Plaintiff had six molars which needed restorative treatment. Id. Upon her return to California, 
Plaintiff scheduled a dental appointment with Defendant Feldman Dental Corporation in or 
around May 2016. Complaint at ¶ 24. Plaintiff met with Dr. Bangalore who indicated that in 
addition to the six molars identified by the general dentist in Hawaii, Plaintiff had two additional 
teeth that needed work. Complaint at ¶ 25. Plaintiff came in for an appointment on May 10, 2016 
wherein Dr. Bangalore treated four of her teeth. Complaint at ¶ 27. At her second appointment 
on May 12, 2016, Dr. Bangalore informed Plaintiff that she had five additional teeth which 
required fillings. Id. at ¶ 28. At this second appointment Plaintiff received treatment for nine teeth 
in total. Id. The total number of teeth treated by Dr. Bangalore at Feldman Dental Corporation 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   10/19/17 

 
 

- 15 - 

was more than double the number of teeth identified by the general dentist Plaintiff met with in 
Hawaii. Id. at ¶ 30. 

Days after her treatment by Dr. Bangalore, Plaintiff experienced significant dental pain. 
Complaint at ¶ 32. She sought emergency dental treatment with Feldman Dental on June 27, 
2016 and was recommended aspirin and an appointment with an endodontist. Id. at ¶ 33. 
Plaintiff later experienced severe pain in her treated teeth and sought dental care from Dr. Vang 
at Cherokee Dental on July 13, 2016. Id. at ¶ 34. Dr. Vang informed Plaintiff that her teeth had 
been extensively over-treated and that the dentists at Feldman Dental had performed 
restorations on teeth that did not need treatment and negligently performed treatment on certain 
other teeth. Id. Following corrective dental treatment by Dr. Vang, Plaintiff has not experienced 
further tooth pain or discomfort. Id. at ¶ 37. 

Plaintiff alleges that Interdent Inc. is a dental practice services organization that “owns, 
operates, and/or manages” Defendants Feldman Dental and Azarinfar Dental. Complaint at 
¶ 16. Plaintiff alleges that Interdent Services Corporation “provides dental practices 
management services to dental offices.” Id. at ¶ 17. Her central allegation against Defendants is 
that they are practicing dentistry in violation of Bus. & Prof. Code § 1626 through their alleged 
ownership of the dental practice at issue. Id. at ¶¶ 50, 51. 

Analysis 

 Declaratory Relief 

Defendants argue that the second cause of action for declaratory relief is barred by the doctrine 
of judicial abstention. 

For the doctrine of judicial abstention to apply, it must be clear that (1) the issue being litigated 
in the judicial forum would enmesh the court in complex issues of regulatory policy that are 
better addressed in a regulatory forum, and (2) the Legislature is seeking to address the exact 
issues being litigated in the judicial forum or has provided an alternative means of resolving 
them, rather than simply having announced an intention to act in the area or undertaken 
investigatory activities that indicate a mere possibility of the issues in litigation being addressed 
sometime in the future. See Klein v. Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 1342, 1367–
1373 (“Klein”); see also Arce v. Kaiser Foundation Health Plan, Inc. (2010) 181 Cal.App.4th 471, 
496 (“Arce”) (“a trial court may abstain from adjudicating a suit that seeks equitable remedies if 
‘granting the requested relief would require a trial court to assume the functions of an 
administrative agency, or to interfere with the functions of an administrative agency.’”) (internal 
citation omitted); accord, Blue Cross of California, Inc. v. Superior Court (2009) 180 Cal.App.4th 
138, 157. As the court of appeal noted in Klein, “abstention is generally appropriate only if there 
is an alternative means of resolving the issues raised in the plaintiff’s complaint … .” Klein, 
supra, 202 Cal.App.4th at 1369. 

Defendants argue that “[w]hether the business support services provided by Defendants 
constitute the unauthorized practice of dentistry within the meaning of [Cal. Bus. & Prof. Code 
§ 1625] requires an interpretation of foundational definitions in the Dental Practice Act, in 
particular, the word ‘manages.’ The Dental Board itself considers this matter to be within its 
oversight.” Demurrer at 4. Defendants rely in part on public information published by the Dental 
Board of California which reads in part that “[a]ll complaints about the unlicensed practice of 
dentistry … are handled by the Dental Board of California[.]” RJN Ex. 1 at 1. 
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In Opposition, Plaintiff argues that “whether Defendants are practicing dentistry by owning (as 
‘proprietors’) or ‘managing’ dental offices calls for statutory interpretation” and does not require 
the services of an administrative agency. 

The Court disagrees. Plaintiff’s proposed “statutory interpretation” would require the Court to 
assume general regulatory powers over the dental industry through the guise of enforcing 
§ 1625. Judicial abstention is appropriate where, as here, resolution of a case would require the 
court to assume general regulatory powers and determine complex economic policies. See 
Alvarado v. Selman Convalescent Hospital (2007) 153 Cal.App.4th 1292, 1295-96 (abstention 
upheld as to UCL claims for insufficient nursing hours per patient under applicable health care 
law); Desert Healthcare Dist. v. PacifiCare FHP, Inc. (2001) 94 Cal.App.4th 781,795-96 
(upholding judicial abstention where trial court would be required to determine appropriate levels 
of capitalization and oversight in the health care finance industry). At a minimum, determination 
of whether Interdent’s business support services are “of the kind” dentists are licensed to render 
would require the Court to assume the functions of an administrative agency. See Arce, supra, 
181 Cal.App.4th at 496. And, given the availability of alternative means of redress (such as filing 
a complaint with the Dental Board of California), the Court finds judicial abstention appropriate. 

The Demurrer to this claim is sustained, without leave to amend.  

Fraud by Concealment 

The elements of a claim for fraudulent concealment require the plaintiff to plead that: “(1) the 
defendant … concealed or suppressed a material fact, (2) the defendant [was] under a duty to 
disclose the fact to the plaintiff, (3) the defendant … intentionally concealed or suppressed the 
fact with the intent to defraud the plaintiff, (4) the plaintiff [was] unaware of the fact and would 
not have acted as he did if he had known of the concealed or suppressed fact, and (5) as a 
result of the concealment or suppression of the fact, the plaintiff must have sustained damage.” 
Marketing West, Inc. v. Sanyo Fisher (USA) Corp. (1992) 6 Cal.App.4th 603, 612–613. The duty 
to disclose may be established where there is a confidential relationship between the parties, 
defendant has made a representation which was likely to mislead due to the nondisclosure, 
there is active concealment of undisclosed matters, or one party has sole knowledge of or 
access to material facts and knows such facts are not known to or discoverable by the other 
party. Goodman v. Kennedy (1976) 18 Cal.3d 335, 346–347. 

The gravamen of this claim is Plaintiff’s allegation that Defendants “did not and do not possess 
the required dental licenses to own, operate and/or manage defendants Feldman Dental and 
Does 1-5, and Defendant Azarinfar Dental and Does 11-15.” Complaint at ¶ 58. Plaintiff alleges 
that Interdent “own[s], operate[s], and or manage[s] defendants Feldman Dental and Does 1-5 
and defendants Azarinfar Dental and Does 11-15, including all of their dental offices, without the 
requisite dental licenses.” Id. at ¶ 3.  

Plaintiff’s allegations with respect to Interdent and with respect to ownership of the dental 
practice at issue are internally inconsistent. For example, Plaintiff alleges that Azarinfar Dental 
acquired Feldman Dental. At the same time, Plaintiff alleges that Interdent owns both Feldman 
Dental and Azarinfar Dental. Plaintiff also alleges that Azarinfar Dental is a “shill corporation” for 
Interdent. It is unclear what legal relationship Plaintiff is describing with this allegation. 

Even assuming arguendo that Plaintiff’s allegations regarding ownership were consistent and 
that this represents a material fact, Plaintiff’s primary hurdle with respect to this claim against 
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Defendants is her own allegation that “any dental office owned, operated, and/or managed by 
hedge-fund driven corporations like defendants Interdent and Does 26-30, and defendants ISC 
and Does 31-35, owe no fiduciary or ethical duties to their dental patients.” Complaint at ¶ 59. 
By her own allegation, Plaintiff has negated an essential element of her claim for fraudulent 
concealment (that Defendants were under a duty to disclose a material fact to Plaintiff). 

Plaintiff has failed to allege facts sufficient to state a claim against Defendants for fraudulent 
concealment. The Demurrer to this cause of action is sustained, with leave to amend. 

Aiding and Abetting 

The elements of a claim for aiding and abetting an intentional tort require the plaintiff to plead 
that the defendant “(a) knows the other’s conduct constitutes a breach of duty and gives 
substantial assistance or encouragement to the other to so act or (b) gives substantial 
assistance to the other in accomplishing a tortious result and the person’s own conduct, 
separately considered, constitutes a breach of duty to the third person.” Saunders v. Superior 
Court (1994) 27 Cal.App.4th 832, 846 (Saunders) (citations omitted); see Casey v. United 
States Bank Nat. Assn. (2005) 127 Cal.App.4th 1138; Fiol v. Doellstedt (1996) 50 Cal.App.4th 
1318, 1325–1326. 

Plaintiff has failed to state a cause of action against Defendant Azarinfar Dental and Defendant 
Dr. Azarinfar for fraudulent concealment. See line 12, below. As a consequence, Plaintiff has 
failed to allege facts sufficient to state a claim against Defendants for aiding and abetting 
fraudulent concealment. The Demurrer to this cause of action is sustained, with leave to amend. 

  

12.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY AZARINFAR DENTAL CORPORATION, et al. 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer (the “Demurrer”) filed by Azarinfar Dental Corporation d/b/a 
Gentle Dental Palo Alto (“Azarinfar Dental”) and Andre F. Azarinfar, D.D.S. (“Dr. Azarinfar”) 
(collectively, “Defendants”). The Demurrer relates to the Complaint filed by Plaintiff Angelina 
Hong (“Plaintiff” or “Ms. Hong”). The Complaint pleads causes of action against Defendants for 
(1) dental negligence, (3) fraud by concealment, (5) aiding and abetting, (6) fraud by intentional 
misrepresentation, and (7) fraud by negligent misrepresentation. 

Defendants demur pursuant to Code of Civil Procedure § 430.10(f) on the grounds that each 
cause of action is uncertain and pursuant to Code of Civil Procedure § 430.10(e) on the grounds 
that Plaintiff has failed to allege facts sufficient to state each cause of action. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Factual Allegations 

Plaintiff made an appointment for a dental check-up while visiting her father in Hawaii in 
December 2015. Complaint at ¶ 23. The general dentist she met with in Hawaii indicated that 
Plaintiff had six molars which needed restorative treatment. Id. Upon her return to California, 
Plaintiff scheduled a dental appointment with Defendant Feldman Dental Corporation in or 
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around May 2016. Complaint at ¶ 24. Plaintiff met with Dr. Bangalore who indicated that in 
addition to the six molars identified by the general dentist in Hawaii, Plaintiff had two additional 
teeth that needed work. Complaint at ¶ 25. Plaintiff came in for an appointment on May 10, 2016 
wherein Dr. Bangalore treated four of her teeth. Complaint at ¶ 27. At her second appointment 
on May 12, 2016, Dr. Bangalore informed Plaintiff that she had five additional teeth which 
required fillings. Id. at ¶ 28. At this second appointment Plaintiff received treatment for nine teeth 
in total. Id. The total number of teeth treated by Dr. Bangalore at Feldman Dental Corporation 
was more than double the number of teeth identified by the general dentist Plaintiff met with in 
Hawaii. Id. at ¶ 30. 

Days after her treatment by Dr. Bangalore, Plaintiff experienced significant dental pain. 
Complaint at ¶ 32. She sought emergency dental treatment with Feldman Dental on June 27, 
2016 and was recommended aspirin and an appointment with an endodontist. Id. at ¶ 33. 
Plaintiff later experienced severe pain in her treated teeth and sought dental care from Dr. Vang 
at Cherokee Dental on July 13, 2016. Id. at ¶ 34. Dr. Vang informed Plaintiff that her teeth had 
been extensively over-treated and that the dentists at Feldman Dental had performed 
restorations on teeth that did not need treatment and negligently performed treatment on certain 
other teeth. Id. Following corrective dental treatment by Dr. Vang, Plaintiff has not experienced 
further tooth pain or discomfort. Id. at ¶ 37. 

Analysis 

 Dental Negligence 

Plaintiff’s dental negligence claim arose out of treatment she had with Feldman Dental by Dr. 
Bangalore. Azarinfar Dental purchased Feldman Dental subsequent to her treatment. 

The specific factual allegations regarding Defendants Azarinfar Dental and Dr. Azarinfar are 
very limited. There do not appear to be any individual allegations regarding either, and each 
only appear as part of larger group allegations. Plaintiff alleges that subsequent to her dental 
treatment at Feldman Dental, it was “acquired by, merged into, or consolidated with defendants 
[Azarinfar Dental] … in or around late 2016 or early 2017.” Complaint at ¶ 2. Plaintiff also 
alleges that Azarinfar Dental is a “shill corporation” for Defendant Interdent, Inc. and Defendant 
Interdent Service Corporation. Id. The only mention of Defendants Azarinfar Dental and Dr. 
Azarinfar in the first cause of action for dental negligence, for instance, is in the final paragraph 
alleging that they were served with written notice of an intent to commence litigation for dental 
negligence pursuant to Code of Civil Procedure § 364.  

The Court begins with an analysis of the causes of action against Dr. Azarinfar. Plaintiff does 
not have any individual allegations against Dr. Azarinfar; instead, Plaintiff appears to have 
premised her claims against Dr. Azarinfar on an alter ego theory of liability.  

To recover on an alter ego theory, a plaintiff need not use the words “alter ego,” but must allege 
sufficient facts to show a unity of interest and ownership, and an unjust result if the corporation 
is treated as the sole actor. Vasey v. California Dance Co. (1977) 70 Cal.App.3d 742, 749. An 
allegation that a person owns all of the corporate stock and makes all of the management 
decisions is insufficient to cause the court to disregard the corporate entity. Meadows v. Emett & 
Chandler (1950) 99 Cal.App.2d 496, 499. 

Here, Plaintiff’s allegations regarding alter ego liability are insufficient; although Plaintiff alleges 
“unity of interest and ownership,” there are no factual allegations in support of this conclusion. 
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The allegations of the Complaint do not support an alter ego theory of liability against Dr. 
Azarinfar. 

Furthermore, the Complaint alleges that Azarinfar Dental Corporation did not acquire Feldman 
Dental Corporation until “late 2016 or early 2017” (Complaint ¶¶ 2, 14); this was after the dental 
treatment at issue (Complaint at ¶¶ 26-29, 33 (May 10, 2016 and May 12, 2016; June 27, 
2016)). It is not clear how even an alter ego theory of liability would permit Plaintiff to state her 
claims for dental negligence, fraud by concealment, aiding and abetting, fraud by intentional 
misrepresentation, and fraud by negligent misrepresentation against Dr. Azarinfar under these 
circumstances, given that Plaintiff has not alleged that he personally had any involvement in 
Plaintiff’s dental treatment.  

In Opposition, Plaintiff contends that “an agency theory, a joint venture theory, and a conspiracy 
theory” also operate to “hold Dr. Azarinfar legally responsible and liable for the wrongful conduct 
alleged in the Complaint.” Opp. at 1.  

Plaintiff’s agency allegations (Complaint at ¶ 19), joint venture allegations (Complaint at ¶ 20), 
and conspiracy allegations (Complaint at ¶ 64) also fail to offer factual allegations in support, 
and merely offer the conclusion that there was an agency, joint venture, and conspiracy 
relationship between the defendants (in various combinations).  

Though unclear, Plaintiff appears to also advance the theory that it has stated claims against Dr. 
Azarinfar through an alter ego theory with Azarinfar Dental Corporation. However, Plaintiff has 
failed to allege facts sufficient to state claims against Azarinfar Dental. To the extent Plaintiff’s 
dental negligence claim is premised on an alter ego theory of liability against Azarinfar Dental 
(as between Azarinfar Dental and Feldman Dental), she has not alleged any factual allegations 
in support of such a relationship. Again, Plaintiff’s agency allegations (Complaint at ¶ 19), joint 
venture allegations (Complaint at ¶ 20), and conspiracy allegations (Complaint at ¶ 64) also fail 
to offer factual allegations in support, and merely offer the conclusion that there was an agency, 
joint venture, and conspiracy relationship between the defendants (in various combinations). As 
a consequence, she has not alleged dental negligence against Dr. Azarinfar through an alter 
ego theory with Azarinfar Dental Corporation. 

The Demurrer to this cause of action is sustained, with leave to amend. 

 Fraud by Concealment 

The elements of a claim for fraudulent concealment require the plaintiff to show that: “(1) the 
defendant … concealed or suppressed a material fact, (2) the defendant [was] under a duty to 
disclose the fact to the plaintiff, (3) the defendant … intentionally concealed or suppressed the 
fact with the intent to defraud the plaintiff, (4) the plaintiff [was] unaware of the fact and would 
not have acted as he did if he had known of the concealed or suppressed fact, and (5) as a 
result of the concealment or suppression of the fact, the plaintiff must have sustained damage.” 
Marketing West, Inc. v. Sanyo Fisher (USA) Corp. (1992) 6 Cal.App.4th 603, 612–613. The duty 
to disclose may be established where there is a confidential relationship between the parties, 
defendant has made a representation which was likely to mislead due to the nondisclosure, 
there is active concealment of undisclosed matters, or one party has sole knowledge of or 
access to material facts and knows such facts are not known to or discoverable by the other 
party. Goodman v. Kennedy (1976) 18 Cal.3d 335, 346–347. 
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The gravamen of this claim is Plaintiff’s allegation that Defendant Interdent, Inc. and Defendant 
Interdent Services Corporation (collectively, “Interdent”) “did not and do not possess the 
required dental licenses to own, operate and/or manage defendants Feldman Dental and Does 
1-5, and Defendant Azarinfar Dental and Does 11-15.” Complaint at ¶ 58. Plaintiff alleges that 
Interdent “own[s], operate[s], and or manage[s] defendants Feldman Dental and Does 1-5 and 
defendants Azarinfar Dental and Does 11-15, including all of their dental offices, without the 
requisite dental licenses.” Id. at ¶ 3.  

Plaintiff’s allegations with respect to Interdent and with respect to ownership of the dental 
practice at issue are internally inconsistent. For example, Plaintiff alleges that Azarinfar Dental 
acquired Feldman Dental. At the same time, Plaintiff alleges that Interdent owns both Feldman 
Dental and Azarinfar Dental. Plaintiff also alleges that Azarinfar Dental is a “shill corporation” for 
Interdent. It is unclear what legal relationship Plaintiff is describing with the allegation “shill 
corporation.”  

Given the above allegations, the Court cannot say that Plaintiff has alleged a confidential 
relationship between Azarinfar Dental and herself such that Azarinfar Dental would be under a 
duty to disclose Interdent’s alleged ownership. For example, if Azarinfar Dental did not own the 
dental practice at the time of the alleged negligent treatment, it could not be said to owe a duty 
to Plaintiff. 

The Demurrer to this cause of action is sustained, with leave to amend. 

Aiding and abetting 

The elements of a claim for aiding and abetting an intentional tort require the plaintiff to plead 
that the defendant “(a) knows the other’s conduct constitutes a breach of duty and gives 
substantial assistance or encouragement to the other to so act or (b) gives substantial 
assistance to the other in accomplishing a tortious result and the person’s own conduct, 
separately considered, constitutes a breach of duty to the third person.” Saunders v. Superior 
Court (1994) 27 Cal.App.4th 832, 846 (Saunders) (citations omitted); see Casey v. United 
States Bank Nat. Assn. (2005) 127 Cal.App.4th 1138; Fiol v. Doellstedt (1996) 50 Cal.App.4th 
1318, 1325–1326. 

Plaintiff has failed to state a cause of action against Defendant Interdent, Inc. and Defendant 
Interdent Service Corporation for fraudulent concealment. See line 11, above. As a 
consequence, Plaintiff has failed to allege facts sufficient to state a claim against Defendants for 
aiding and abetting fraudulent concealment.  

The Demurrer to this cause of action is sustained, with leave to amend. 

Fraud claims 

“Every element of the cause of action for fraud must be alleged in the proper manner and the 
facts constituting the fraud must be alleged with sufficient specificity to allow defendant to 
understand fully the nature of the charge made.” Tarmann v. State Farm Mut. Auto. Ins. Co. 
(1991) 2 Cal.App.4th 153, 157 (Tarmann) (quoting Roberts v. Ball, Hunt, Hart, Brown & Baerwitz 
(1976) 57 Cal.App.3d 104, 109) The requirement of specificity in a fraud action against a 
corporation requires the plaintiff to allege the names of the persons who made the allegedly 
fraudulent representations, their authority to speak, to whom they spoke, what they said or 
wrote, and when it was said or written. Tarmann, 2 Cal.App.4th at 157. 
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Both Plaintiff’s claims for fraud by intentional misrepresentation and fraud by negligent 
misrepresentation lack the requisite specificity.  

The Demurrer to these causes of action are sustained, with leave to amend. 

13.  TIME:  9:00   CASE#: MSC17-01104 
CASE NAME: HONG VS. FELDMAN DENTAL 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY INTERDENT, INC., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion to Strike portions of Angelina Hong’s Complaint (“Motion to Strike”) 
filed by Defendant Interdent, Inc. and Defendant Interdent Service Corporation (collectively, 
“Defendants” or “Interdent”). The Motion to Strike is opposed by Plaintiff Angelina Hong 
(“Plaintiff” or “Ms. Hong”).  

Request for Judicial Notice 

Defendants request judicial notice of several documents. Plaintiff objects to the Request. The 
Request is granted. Evid. Code §§ 452, 453. 

Analysis 

The policy of the law is to construe the pleadings “liberally … with a view to substantial justice.” 
Code Civ. Proc. § 452. In ruling on a motion to strike, the allegations in the Complaint are 
considered in context and presumed to be true. See Clauson v. Sup. Ct. (1998) 67 Cal.App.4th 
1253, 1255. 

Here, Defendants seek to strike several allegations as “irrelevant and improper” as well as 
Plaintiff’s prayer for injunctive relief and request for attorney’s fees and expert fees. Defendants 
argue that the reference to the equity capital of Interdent’s parent company and the allegations 
regarding “corporate dentistry” are irrelevant and improper. 

Plaintiff’s allegations are generally relevant to her claims against Defendants. Furthermore, the 
authority cited by Plaintiffs does not support striking Plaintiff’s prayer for injunctive relief or 
request for attorneys’ fees at this stage in the proceedings.  

The Motion to Strike is denied. 
 

 


